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Neither Durant v. Roberts, nor Keighley v. Durant was cited by the court 
in Massachusetts, and the weight of authority is certainly against the Massa- 
chusetts view. See Mitchell v. Fire Ass'n., 48 Minn. 278, 51 N. W. Rep. 
608 ; Fetris v. Snow (1902) , — Mich. — , 90 N. W. Rep. 850 ; 1 Michigan Law 
Review, 140. 



RECENT IMPORTANT DECISIONS 



Agency — Liability of Principal for Money coming into his Pos- 
session as Proceeds of Wrongful Sale of His Property by 
his Agent to Plaintiff. — One F was the holder of a certificate en- 
titling him to shares of corporate stock when the remaining installments 
of the subscription for it were paid. Being about to go away from home, 
and there being final installments which would fall due during his absence, 
he left this certificate in his vault to which his bookkeeper had access. He 
gave to his bookkeeper a power of attorney authorizing him to draw checks 
"for me and in my name" upon the bank in which he kept his account and 
"in my name to indorse checks (etc.) for deposit" in said bank. During his 
absence, when the installments fell due, he instructed his bookkeeper to pay 
them, and authorized a relative to surrender the certificate and receive the 
shares. This was done and the certificates for the shares, made out in F's 
name, were delivered to the bookkeeper for F. The bookkeeper forged F's 
name to the certificate of shares and sold them to the plaintiff, receiving 
plaintiff's checks, to the order of F. These he indorsed in F's name and 
deposited to the credit of F. The bookkeeper, both before and after the 
receipt of plaintiff's check, drew checks in F's name aggregating more than 
the proceeds of the sale of the stock, appropriated the proceeds and 
absconded. Upon F's return and discovery of these facts, he brought action 
to regain the stock and succeeded. (164 111. 323, 45 N. E. 534.) Plaintiff 
then brought this action to recover of F the amounts so paid to the book- 
keeper and by him deposited to F's account. Plaintiff knew nothing of the 
power of attorney at the time of the transaction. Defendant conceded liability 
to the extent that the proceeds of plaintiff's checks exceeded the appropriations 
of the bookkeeper after such checks were received, but the lower courts held 
him liable for the whole amount. On error, Held, that defendant was liable 
only to the extent so conceded. Fay v. Slaughter (1901), 194 111. 157, 62 
N. E. Rep. 592, 56 L. R. A. 564. 

No title to the shares could be acquired through the forgery. No estoppel 
could be based upon the power of attorney because plaintiff was ignorant of 
it. Except so far as any of the proceeds remained in defendant's account 
after the bookkeeper absconded, defendant received no benefit from plaintiff's 
money, and to this extent he conceded liability. Defendant could not be 
deemed to have ratified the bookkeeper's acts unless, with knowledge of the 
facts, he had appropriated the money or part of it to his own use, Hotchin v. 
Kent, 8 Mich. 526; Pope w.Lowitz, 14 111. App. 96; Matthews v. Hamilton, 
23 111. 416; Proctor v. Tows, 115 111. 138, 3 N. E. 569; Mechem on Agency, 
\ 128; and of this there was no evidence. "There are a number of well con- 
sidered cases," said the court, "holding that it is not sufficient, to charge a 
principal, to show that money or property is by the unauthorized act of the 
agent brought into the principal's business and used, without the knowledge 
of the principal of its use or of the unauthorized manner of getting it : 
Pennsylvania Steam Nav. Co. v. Dandridge, 8 Gill & J., 248, 29 Am. Dec. 543; 
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Reese v. Medlock, 27 Tex. 120, 84 Am. Dec. 611; Hotchin v. Kent, supra; 
Bohartv. Oberne, 36 Kan. 284, 13 Pac. 388; Spoonerv. Thompson, 48 Vt. 
259; Thacherv. Pray, 113 Mass. 291, 18 Am. Rep. 480; Pope v. Lowitz, supra. 
But as these cases, in this form of action, seem to proceed upon equitable 
ground, we have in the case of First National Bank v. Oberne, 121 111. 25, 7 
N.'.E. 85, carried the rule so far as to hold that although the agent did not 
have authority to do the particular act by which the money was obtained, 
and although the principal did not know of the act or the fact that the money 
had been used by his agent for his benefit, yet if the evidence showed that 
the principal in his business in fact got the benefit of the money, in whole or 
in part, he would be liable for such part as the evidence showed he did get 
the benefit of. We think that is carrying the rule as far as it ought to be 
carried." 

Appeal — Effect upon Power of Lower Court to Modify Judgment 
Appealed From. — In a proceeding for divorce, orders were made as part of 
the final decree concerning the custody of the children, awarding two to the 
plaintiff and one to the defendant. Defendant appealed and gave the 
necessary security to effect a stay of proceedings. While this appeal was 
pending, the court below changed the order by awarding the custody of all of 
the children to the plaintiff. From this order also the defendant appealed. 
Held, that the first appeal took away from the court any power to change the 
decree appealed from and that this last order must be reversed. Vosburg v. 
Vosburg (1902),— Cal.— ,70 Pac. Rep. 473. 

It was settled in California by previous cases that, while an appeal is 
pending, the court below has no power to amend or correct the judgment: 
Schwartz v. Superior Court, 111 Cal. 106, 43 Pac. 580; Shay v. Clock Co., 
Ill Cal. 549, 44 Pac. 237. This is also the general rule: Stewart v. Stringer, 
41 Mo. 400, 97 Am. Dec. 278; Helm v. Boone, 6 J. J. Marsh. (Ky.) 351, 22 
Am. Dec. 75; Planters' Bank v. Neely, 7 How. (Miss.) 80, 40 Am. Dec. 51. 

Attorney and Client— Attorney's Lien— Priority.— The plaintiff 
recovered a judgment against the defendant. The defendant applied to the 
court to have set off against this a judgment she held against the plaintiff. 
The plaintiff's attorney claimed a lien upon the judgment for his taxable 
costs and court charges. The plaintiff's judgment was not large enough to 
satisfy both the lien and the set-off, and the question arose which was to be 
preferred. Held, that the attorney's lien was to be preferred to the 
defendant's right of set-off. Pride v. Smalley (1902), — N. J. L. — , 52Atl. R. 
955. 

There is much conflict on the principle involved in this case. In England 
since the Judicature Act (1873), the rule seems to be that the attorney's lien 
is subject to the defendant's right of set-off . 21 Am. Law Review, 74; lAm. 
and Eng. Enc. Law, 972 and note 4, 1st ed. While there is great confusion 
among the American decisions, the general rule is the same as in England. 
In a few of the states, it is regulated by statute, but a reference to some of 
the cases in states where it is not so regulated, will show the conflict : 
Moselyv. Norman (1883), 74 Ala. 422; Benjamin v. Benjamin (1845), 17 
Conn. 110; Turner-}. Crawford (1875), 14 Kan. 499; Watson v. Smith (1884), 
63 Iowa, 228; Marshall v. Cooper (1875), 43 Md. 46; Wright v. Treadwell 
(1855), 14 Tex. 255. Contra: Carter x. Davis (1858), 8 Fla. 183; Puett v. 
Beard (1882), 86 Ind. 172; Dunklee v. Locke (1816), 13 Mass. 525; Hooperv. 
Brundage (1843), 22 Me. 460; Boyery. Clark (1873), 3 Neb. 161;, Currier v. 
Boston, etc. R. R. (1858), 37..N. H. 223; Phillips v. Mackay (1892), 54 N. 
J. L. 119. 



